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them to do, it could hardly be deemed prejudicial to the defendant." The 
statutes of Nebraska and Ohio are practically the same as that of Kentucky. 
The case of Ferguson v. State, 52 Neb. 432, 72 N. W. 590, is on all fours with 
the principal case, no request for the charge having been made. The court 

says "When a prisoner is not sworn it is the duty of the court to inform the 

jury, if requested to do so, that they are not to draw any inference of guilt 
from the fact that he did not testify. If the jury in the case at bar had not 
been so directed, they might have regarded as a criminating circumstance the 
fact that he had not been sworn. The instruction, instead of being prejudi- 
cial to the accused, was favorable to him." In Sullivan v. State, 9 Ohio 
Cir. Ct. 652, another case directly in point, the court, favoring the instruc- 
tion, says: "It is known to every one, that when a person is charged 
by the testimony of others with saying or doing something which by his 
own testimony he could successfully contradict or explain, and without 
apparent reason therefor he remains silent, the inference is very strong that 
he cannot honestly contradict or explain the evidence against him. Yet in 
such a case the law makes it the duty of the jurors to disregard the presump- 
tion which thus arises. And it would seem not to be in contravention of the 
spirit of the statute if the judge . . . should instruct them as to what 
the law requires of them in such cases." In the following decisions it has 
been held that the charge must be given if requested : Farrell v. People, 133 
111. 244, 24 N. B. 423; State v. Landry, 85 Me. 95, 26 Atl. 998. But the court 
is not bound to give the charge in the absence of a request, although it is 
proper for him to do so. Felton v. State, 139 Ind. 531, 39 N. E. 228; 
Matthews v. People, 6 Col. App. 456, 41 Pac. 839; Torey v. State, 41 Tex. 
Cr. App. 543. 56 S. W. 60. The decision of the Kentucky court seems to be 
supported neither by reason nor authority. 



The Last of thb Kentucky Bank Cases, and the Relations 
Between the State and Federal Courts. — A very remarkable case of 
intricate and protracted litigation has just been brought to a conclusion by the 
decision of the United State Supreme Court in Deposit Bank of Frankfort v. 
Board of Councilmen of the City of Frankfort (1903), 24 Sup. Ct. Rep. 154. 
It is the last and most interesting survivor of a group of cases which for ten 
years have been making the rounds of the state and federal courts, involving, 
all told, at least twenty-eight appeals in the Court of Appeals of Kentucky, 
six appeals from that court to the Supreme Court of the United States, 
twelve or more adjudications in the United States Circuit Court, one appeal 
to the United States Circuit Court of Appeals, and at least five appeals from 
the federal Circuit Court to the Supreme Court of the United States. The 
Kentucky Court of Appeals has at different times been on each side of the 
main federal question involved, and the United States Supreme Court has 
accomplished the feat of being, with a very fair show of consistency, on both 
sides at the same time, as will appear in the following summary of the pro- 
ceedings so far as they concern the principal case. 

In 1887 the Deposit Bank of Frankfort, in common with other Kentucky 
banks, under an act of the state legislature known as the "Hewitt Act," vol- 
untarily assumed the payment of certain designated taxes upon its capital 
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stock and surplus, expressly in lieu of all other taxes whatever except local 
taxes on its real estate. Five years later the legislature of Kentucky, under 
a new constitution imposed upon these banks additional taxes, which the 
banks claimed were illegal because they impaired the obligation of the 
alleged irrevocable contract made with the state under the Hewitt Act. In 
August, 1894, the city of Frankfort commenced an action in the Franklin 
County Circuit Court against the Deposit Bank to recover these additional 
taxes. Meanwhile other banks had brought the question before the courts, 
and after being defeated below had appealed, and in the so-called Bank tax 
Cases of June 1, 1895, the Kentucky Court of Appeals sustained the conten- 
tion of the banks. On the basis of that opinion the Franklin Circuit Court 
gave a decree for the Deposit Bank, in February, 1896. It was this decree 
which laid the foundation for the subsequent tangle of state and federal liti- 
gation. 

It will be specially noticed that this decree was based upon the decision of 
the Kentucky Court of Appeals in the Bank Tax Cases of 1895, which sus- 
tained the alleged irrevocable contract between the banks and the state. Bank 
Tax Cases (1895 J, 97 Ky. 590. This decision was rendered by a divided 
court, four justices voting for it, and three dissenting. Subsequently the 
personnel of the court changed, Justices Prjor, Grace and Eastin, all of 
whom had voted with the majority in these cases, went off the bench, and 
Justices DuRelle, White and Burnham took their places. Thus constituted, 
the court was made up of the three dissenting justices, three new justices, and 
only one of those who had supported the claim of the banks in the Bank Tax 
Cases of 1895. This seemed to afford a promising opportunity for another 
attempt to sustain the validity of the taxes, and several of the taxing munici- 
palities of Kentucky again went to the Court of Appeals. Their efforts were 
successful, and by a vote of four to three the Bank Tax Cases of 1895 were 
overruled, and the validity of the taxes sustained. This decision was render- 
ed in June, 1897. Bank Tax Cases (1897), 102 Ky. 174. And upon appeal 
to the Supreme Court of the United States these cases were affirmed, and the 
doctrine approved that underthe Hewitt Act the banks did not have an irre- 
vocable contract with the state. Deposit Bank of Owensboro v. Daviess 
County, 173 U S. 636, rendered in April, 1899. 

The foundation upon which rested the decree in favor of the Deposit Bank 
of Frankfort, rendered by the Franklin Circuit Court in 1896, was thus des- 
troyed. But the decree had not been appealed from and still stood as the 
law of the case. In 1898 the taxing officers of the state attempted to levy the 
additional taxes upon the Deposit Bank of Frankfort, in accordance with the 
decision of the Court of Appeals in the Bank Tax Cases of 1897. The bank 
thereupon filed a bill in the Federal Circuit Court praying for an injunction 
against such levy, and based its bill solely upon the unreversed decree of the 
Franklin Circuit Court as res judicata The federal court took jurisdiction 
by reason of the federal question involved, and granted a decree of injunction 
respecting the tax levies of 1895, 1896, 1897, 1898, and thereafter, on the 
ground that the decree of the Franklin Circuit Court had established an 
irrevocable contract exempting the bank from any and all additional taxes, 
although the decree thus relied upon had reference primarily to the taxes of 
1892, 1893, and 1894. Deposit Bank of Frankfort v. Stone (1898), 88 Fed. 
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986. This was carried to the Supreme Court ol the United States, and was 
affirmed by equal division in May, 1899, only a few weeks after the same 
court had decided, in Deposit Bank of Owensboro v. Daviess County that the 
banks did not have an irrevocable contract with the state. Deposit Bank of 
Frankfort v. Stone, VIA U. S. 800. 

This then, was the curious situation. The United States Supreme Court 
held that the banks which had accepted the terms of the Hewitt law did not 
have an irrevocable contract, and at the same time held that the Deposit Bank 
of Frankfort, which had made exactly the same arrangement under the Hewitt 
Act as the other banks, did have an irrevoiable contract because of an unre- 
versed decree of the state Circuit Court, although the decision upon which 
that decree had rested had been expressly overruled for more than a year. 

But the City of Frankfort still went on with its fight against the Deposit 
Bank. It appealed from the Franklin Circuit Court decree, and the same was 
reversed by the Kentucky Court of Appeals City of Frankfort v. Deposit 
Bank of Frankfort (1900), 57 S W. 787. The case was sent back, and the 
bank filed an amended answer in which it pleaded the Federal Circuit Court 
decree respecting the taxes for 1895, 1896, 1897, and 1898 as res judicata 
respecting the taxes of 1892, 1893, and 1894. Here was another unique situ- 
ation. The federal decree rested on nothing in the world but the Franklin 
Circuit Court decree, which had subsequently been reversed, and here was 
the bank, in the Franklin Circuit Court, setting up the federal decree against 
the very court whose own decree had constituted the sole basis for the federal 
decree. 

The Franklin Circuit Court deemed the plea of res judicata good, and sus- 
tained the bank. The city promptly appealed, and the Kentucky Court of 
Appeals reversed the case. City of Frankfort v. Deposit Bank (1901), 65 S. 
W. 10. The bank thereupon took the case to the Supreme Court of the Uni- 
ted States, and it is their decision on this appeal which has just appeared, 
reversing the Kentucky Court of Appeals and sustaining the bank's plea of 
res judicata as to all the taxes, past and future. 

The City of Frankfort tried one other means of escaping the effect of that 
fatal Franklin decree. It obtained leave from the United States Supreme 
Court to move for leave to file a bill of review in the Federal Circuit Court. 
That court heard the motion and refused leave to file the bill. City of 
Frankfort v Deposit Bank (1903), 120 Fed. 165. The city then appealed to 
the United States Circuit Court of Appeals, which was dissatified with the 
reasons given by the Circuit Court for overruling the motion, but sustained 
the decision on other grounds. City of Frankfort v. Deposit Bank (1903), 
124 Fed. 18. This has apparently exhausted the possibilities open to the city 
of Frankfort. 

The judicious and fortunate act of the Deposit Bank in seizing upon the 
Franklin Circuit Court decree before it was reversed, and making it the basis 
of a federal decree, has thus been the means of giving the bank the benefit of 
an irrevocable contract with the state, when both the Kentucky Court of 
Appeals and the United States Supreme Court have declared that no such 
contract existed. 



